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Background

• Unprecedented challenges in local government
• Pressure to cut cost and meet efficiency 

targets increased after election
• High cost of redundancies • High cost of redundancies 
• Is “service transformation” the way forward?

Purpose of workshop

• Duties on employers and employees
• Minimising the risk of successful legal 

challenge
• Cooperation with trade unions and employees• Cooperation with trade unions and employees
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What is service transformation?

• No single definition
– Job shares
– Reduced hours or overtime
– Changing shift patterns to maximise Changing shift patterns to maximise 

resources
– Sharing resources and services across a 

single authority or between neighbouring 
authorities

• Its about coming up with creative solutions of 
getting “more for less” through working 
differently

The starting point

• Is this redundancy or changing terms 

• Important to get this early diagnosis right

• Considerations:

– keep in mind statutory definition i.e. “work of a particular 
kind”

– is the essence of the job changing e.g. tasks carried out 
or skills employed, or

– are you simply seeking to change the Ts & Cs upon which 
the job is performed?

• shift patterns, relocations

Changing terms: “the basics”

• Consent (express or implied)

• Contract allows for variation (e.g. flexibility 
clauses)

• Collective agreement

• Employer imposes a change on employee:

– present changes as a fait accompli 

– terminate existing contract and offer new 
terms
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How to change terms and conditions

• Key elements on any exercise:-
– Consult with employees / trade unions
– Seek agreement to the changes 
– Is there a “win-win” outcome for employer and p y

employee?
• If no right to vary and can’t agree, options are:-

– Terminate with an offer to re-engage
– Impose the change

• Termination and re-engagement on new terms is a 
redundancy for purposes of s188 TULRCA

Changing terms and conditions

• Employer must act reasonably:
– Business rationale for introducing the change;
– Consider employee’s reasons for rejecting the 

change;
– Provide reasonable warning of the proposed Provide reasonable warning of the proposed 

changes;
– Clearly explain the full effect of the changes to 

employees;
– Assess the impact on employees

Changing terms and conditions

• Employer must act reasonably:
– Consider alternatives to the changes;
– Attempt to obtain voluntary agreement to the 

hchanges;
• Key is employer must conduct a reasonable and 

genuine consultation process
• Individual dialogue is critical – employees often 

don’t want to work 9 to 5, but will only discover 
through talking to them!
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How to collectively agree a variation

• Is the collective agreement “incorporated” into 
the contract of employment?

• Agreement with the Trade Union can then be 
incorporated directly into the contractincorporated directly into the contract

• No need for individual consent!
• Typical examples include pay awards, but can 

be used in other ways

Negotiation with trade union

• Changes to terms as an alternative to 
compulsory redundancy?

• Is there a pay protection policy in place?
Off  it  t f  “d l” ith T d  U i  • Offer it as part of a “deal” with Trade Union 
– Think how will they sell it to their members?

Imposing changes

• Imposing a change without contractual right will be a 
breach of contract
– Implied consent if it “bites” immediately (e.g. change 

to hours);
– Difficult to argue if no immediate impact (e g  sick – Difficult to argue if no immediate impact (e.g. sick 

pay)
• Option is for employee to resign and claim constructive 

dismissal
– Reduction in hours / pay likely to be a fundamental 

breach
– If full consultation has been undertaken and there is a 

genuine reason, can be a “fair” constructive dismissal
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Collective consultation & varying terms

• “Dismissal for a reason not related to the individual concerned”

• Collective consultation for 30 / 90 days for 20 / 100 or more 
redundancies at an “establishment”

• Obligation to inform Trade Union

– reasons for proposalsp p

– numbers and descriptions of employees 

– total number of employees of such description

– method of selecting the employees

– method of carrying out the dismissals

– any redundancy payments

• Individual consultation still required

• Protective award 90 days per employee

Shared Services 

• TUPE is likely to be relevant – service provision change

• Inform and consult with Appropriate Representatives

– Changes to terms (e.g. location) will be measures

– Failure to comply 13 week penaltya u e to co p y 3 ee pe a ty

• Code of practice on Workforce Matters in Local Authority 
Service Contracts

– TUPE applies unless genuinely exceptional circumstances

– Pension protection for transferring employees

– Terms and conditions for new starters

yes

no

no

Changes to terms and conditions

Reason for change is 
transfer or reason 

connected 
with transfer?

Is there an ETO? Are you sure?

Change is 
potentially

effective
Change is void

*if agreed with employee representatives

Regs irrelevant/
normal rules 

apply

noyes yes
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